Haro   filed   a grievance   pursuant   to  the  union   contract   on  August   16,
1979,   alleging   that   "Mr.   Hamilton was   forcing  me  against ray will   in   filling
out  safety  slips   and  was   doing   it   through  coercion."     On August   22,   1979,
Haro  filed  a  grievance  because  Haro  concluded   that he  was   unable   to   leave
his work  area  during   lunch  hour   and   felt   that   he  should,   therefore,   be   paid
for his   lunch hour.

On November  16,   1979,   Haro   received   a written warning   for  being   away
from his work  area.     During   the   lunch  period Haro  had   left  his  work  area  to
file a second  step  proceeding   in  a grievance   that  Haro   and   another miner
had  filed  previously.     Allegedly,   Haro had  not   asked   the  permission  of his
supervisor  in order  to   leave  his   authorized work area  during   the   lunch
period  to make  the   filing  at   the  Administration Building.

During  the   three   years  prior  to August,   1979,  Haro had   filed   ap-
proximately 20 grievances   against   respondent   and had   also   filed   two  "dis-
crimination"  complaints   against   respondent   for   alleged  violations   of
section 105(c)(l)  of the Act.     These complaints  were  pending  at   the   time
Haro was   suspended   for   insubordination.

ISSUES

The  issues   in  this  proceeding  as   agreed   to  by counsel   for Haro   and
counsel   for  the  respondent   were  whether  or not   the discipline which  was
administered   to Haro  regarding   the   five  day disciplinary  layoff  on  August
24,   1979,   for   insubordination  and  the  subsequent  reprimand  on November   16,
1979,   for  leaving  the  work  place  were  done  in  accordance with   legitimate
company policies,   or whether   theae  disciplines   were  pretextual   and   contrary
to  section 105(c)(O  of  the Act.

DISCUSSION

Haro has   the  burden  of  showing that  he engaged  in  protected   activity
and  that his   suspension  and  reprimand were motivated   in part  by  such  pro-
tected  activity.     The   Secretary of Labor,   on behalf of David  Pasula v.
Consolidation Coal  Company,   2   FMSHRC 2786   (198Q).

Was  Haro   suspended   for   five  days  commencing August  24,   1979*   because

he had made  complaints   in regard   to  alleged dangers  or   safety  or health

violations,   and  did Haro  receive  the  reprimand   on November   16,   1979,   for
the  same  reasons?

Counsel   for Haro  contends   that because  of  Haro's   complaints   to MSHA  in
July 1979,   which  resulted  in   the   inspection of   the overhead   crane  on July
24,   1979,   and Haro's history  of  resorting  to MSHA assistance,   respondent
took revenge  and  discriminated   against Haro by   suspending him  for   five  days
for  alleged   insubordination;   and,   that   for   the   same  reasons   respondent
reprimanded Haro   for   leaving  his   work  area  on November   16,   1979,   without
permission,   in order  to   file   a  second   step of   a grievance.     Thus,   Haro
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